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BRIEF OF PETITIONER

Petitioner WESCO, through its attorney Loyd Smith of Murane & Bostwick, LLC,
submits the following brief in support of its appeal to the Environmental Quality Council
(“EQC”) of the Department of Environmental Quality Director’s Findings of Fact, Conclusions
of Law and Decision issued in the above-captioned matter.

1 9 INTRODUCTION

Petitioner appeals the Findings of Fact, Conclusions of Law and Decision issued in this
matter on August 18, 2009. The Director’s Decision affirmed a Notice of Violation issued by the
Wyoming Department of Environmental Quality (“DEQ”) to WESCO on May 20, 2009, and
imposed a penalty of $110,000.00. Petitioner appeals on the basis that the penalty imposed by
the Director exceeds the statutory maximum penalty.

IL. FACTUAL BACKGROUND

The DEQ, through its attorney, filed the DEQ Administrative Record with the
Environmental Quality Council on November 30, 2009. The DEQ paginated the Administrative
Record from pages 00001 to 00155. Petitioner will refer to documents in the record accordingly.
As noted in the Scheduling Order issued in this matter, the parties stipulate to the underlying
facts and the appeal involves only a question of law. Accordingly, the following “Findings of
Fact” from the Director’s Finding of Fact, Conclusions of Law and Decision and are not disputed

by Petitioner:



1. Mr. Jerry Hugen’s blasting certification expired on January
6, 2009. Chapter 6, Section 6 (c)(i) requires that, “All blasting operations
be conducted under the direction of a certified blaster...” A number of
blasts were conducted by WESCO under Mr. Hugen’s direction after the
expiration of his certification.

2, Sometime between February 3 and February 12, 2009; Mr.
Shawn Seebaum, Mr. Hugen’s supervisor, became aware of this matter and
called Mr. Doug Emme on February 12, 2009. Mr. Seebaum said that no
blasts had been directed by Mr. Hugen during the period of license
expiration. Mr. Doug Emme offered that a class in Sheridan in February
was available to allow Mr. Hugen to become recertified.

3. A memo written on February 26, 2009 by Mr. Shawn
Seebaum stated that Mr. Joe Strobbe of WESCO had conducted training
for, among others, Mr. Shawn Seebaum and Mr. Jerry Hugen. This letter
was signed by Mr. Seebaum and Mr. Strobbe. LQD recertified those who
were listed on the memo. '

4. During a mine inspection on April 7 and 8, 2009, another
LQD employee conducted a routine audit of blasting records for the North
Antelope Rochelle Mine. It was discovered that Mr. Hugen, the blaster in
charge, signed six blasts in January and early February, 2009 during the
time period when he was not certified.

5. On April 9, 2009 Mr. Strobbe and Mr. Seebaum visited with
Mr. Emme’s [sic] about Mr. Hugen’s certification. At that meeting, they
requested that we not write an NOV. Mr. Emme informed them that when
they spoke with him in February they assured him that no blasts had been
certified by Mr. Hugen.

6. Sometime during the period from April 21 to 22, 2009 Mr.
Emme overheard that WESCO had “dummied up” a training class.

7. In early May, 2009 Mr. Emme looked at the guard shack log
and discovered that individuals who were supposed to have been at the
training noted in the February 26, 2009 memo were actually at the mine site
on those days. Mr. Emme later interviewed several people whom WESCO
claimed had been trained. He was told that there was no class.

8. On May 20, 2009 the NOV was issued to WESCO.
Additionally on this day, LQD revoked Wyoming Blaster Certificates for
Shawn Seebaum, Joe Strobbe, Marty Davies and Jerry Hugen and informed

! The February 26, 2009 memo constitutes the misrepresentation at issue. The memo is found in the Administrative
Record at p. 0048.



WESCO that LQD would not [sic] longer accept training classes by
WESCO as a basis for certification.

A copy of the Director’s Findings of Fact, Conclusions of Law and Decision located in the
Administrative Record at pp. 0050-0054.
The Notice of Violation (NOV # 100559) issued to WESCO for a blasting certification

violation by the DEQ on May 20, 2009 identifies, on page three, the nature of the violation as

follows:

Nature of the Violation

WESCO is an operator under Wyoming Statute 35-11-103 (e)(ix).

On May 4, 2009 a Complaint was received by the LQD alleging a WESCO
blasting recertification training event had not occurred.

LQD conducted a complaint investigation between May 4 and May 20,
2009 and found: WESCO represented to the LQD that a WESCO three day
24-hour blaster recertification training class was held February 24-26, 2009
in the WESCO Office at Wright. WESCO provided a roster of class
attendees and the instructor to the LQD. The class instructor did not teach
the class and the list of class attendees did not attend the class.

As aresult of the class, two WESCO employees, Mr. Jerry Hugen and Mr.
Marty Davies, obtained recertification based upon training credits in a
WESCO class that did not occur.

The Notice of Violation, again on page three, identifies the regulation violated:

Provision(s) of the LOD coal R & R, Act or Permit Violated

LQD R&R Regulations Chapter 6, Section 6 (h)(1)(D) requires blasting
certification to be revoked or suspended upon a finding that false
information or misrepresentation was used to obtain certification.
A copy of the NOV is found in the Administrative Record at pp. 0040-0043. Thus, the violation

identified in the NOV was a misrepresentation by WESCO that a recertification class had

occurred, when the class had in fact not occurred.






